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ABSTRACT 

On 22nd December 2017, Donald Trump signed into law H.R 1, which was originally known 

as the Tax Cuts and Jobs Act. Amongst other anti-base erosion measures of this law, it 

envisages Base Erosion Anti-Abuse Tax (‘BEAT’) which imposes minimum tax on certain 

deductible payments when such payments are made to foreign affiliates. This Article surveys 

the BEAT provisions and theorizes on their (non) applicability benchmarking them to the 

non-discrimination clause of the India-US DTAA. 

INTRODUCTION 

Ever since the G-20 Summit in 2012 resolved
1
 to fight the abuse of tax treaties resulting in 

base erosion and profit shifting (hereinafter ‘BEPS’) of the Source States, it has gradually 

become one of the most topical issues in International taxation. The  BEPS Project by 

Organisation for Economic Co-operation and Development (hereinafter ‘OECD’) is 

increasingly seeing the light of the day, where the Action Plans are culminating into domestic 

law amendments
2
 and worldover Multilateral Instruments (hereinafter ‘MLIs’) are being 

signed into effect that have a direct bearing on the tax treaty network between nations
3
. 

Donald Trump got elected as 45th President of the United States and assumed Office on 20th 

January 2017. One of his major election promises were to reform the US Tax System
4
. The 
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H.R 1, initially called the Tax Cuts and Jobs Act (hereinafter ‘TCJA’) which was signed into 

law on 22nd December is hailed as biggest reform to the US Tax Code in 30 years
5
 

Amongst many provisions introduced by Trump Regime, BEAT provision stand out as they 

impose an additional tax on the payments made to foreign affiliates and as such prima-facie 

appear to be against the fundamentals of the non-discrimination clause as envisaged in the 

Tax treaties
6
, since these provisions may make the Multinational Enterprises (hereinafter 

‘MNEs’) to rethink their supply chain. In-turn, this may impact the Indian Companies 

(hereinafter ‘ICo.’) heavily reliant on outsourcing business or Research and Development 

activities from foreign affiliates of a US Company. 

This Article is divided into four parts, first, Surveying the BEAT Provisions and their 

applicability on ICo’s; second, analyzing the jurisprudence surrounding the non-

discrimination Article entered into between India and US; third, examining the various 

provisions in the Indian Income-tax Act, 1961 (hereinafter ‘IT Act’) which may be, for a lack 

of a better word,  analogous or atleast prima-facie violative of the same benchmarked non-

discrimination clause; and fourth, I conclude my analysis and suggest a way forward. 

PART I: SURVEYING THE BEAT PROVISIONS 

US Internal Revenue Code (hereinafter ‘IRC’) Section 59A provides for the BEAT which 

states that its a Tax imposed on the base erosion payments of taxpayers with substantial gross 

receipts. The BEAT is imposed where the tax calculated under BEAT is higher than the 

regular corporate tax. The rate of BEAT is 10% (5% for transitory years beginning calendar 

year 2018 and 12.5% for the years beginning 2026 and later). BEAT is to be computed on 

Modified Taxable Income (hereinafter ‘MTI’) which essentially provides for regular tax 

computation mechanism along with disallowance of deductions of amount paid to a foreign 

related affiliate and disallowance of depreciation or amortization for a property acquired from 

such person. However, since BEAT is a Minimum Tax, US Companies that are high tax 

paying entities compared to their deductible expenditure incurred towards a related foreign 

affiliate may not be subject to such a tax. 
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For BEAT to apply two conditions need to be met, first, Corporates should have average 

annual gross receipts of USD 500 Million or more for a three year period ending with the 

preceding taxable year and second, Base Erosion benefits [which are essentially payments to 

foreign related parties] as a percentage of total deductibles should exceed 3%. Related foreign 

affiliate in this regard is defined as [but does not include any foreign corporation treated as a 

domestic corporation, by way of a PE for example], a foreign enterprise in which the 

taxpayer has at least 25% stake which implies that US Company, amongst other things, 

broadly has stock, control etc. of the Foreign Company. Further, in the understanding of this 

author, BEAT applies normatively even when Arm’s Length Price (hereinafter ‘ALP’) is 

benchmarked in the intragroup transactions. However, BEAT does not apply where any 

goods are purchased from these corporations.  

Broadly to understand BEAT, by way of an illustration, let’s assume USD 100 is the taxable 

income of the US Company on which @ 21% corporate tax rate, USD 21 is the tax liability. 

Now BEAT shall only trigger where the tax liability is more than USD 21, which implies that 

the minimum deduction claim (remitted to foreign affiliates) which should be disallowed to 

trigger BEAT shall be 111, thereby making the Modified Taxable Income [hereinafter 

‘MTI’] shoot to 211 [100+111] and a BEAT amount calculated at 10% of MTI which is 10% 

of 211 is 21.1. 

An ICo. may get impacted by way of BEAT provisions wherein the subsidiary of an ICo. is a 

US domestic company (where exigible for BEAT regime) and paying interest, royalty, or any 

consultancy services to the ICo. and the same is disallowed in the hands of US domestic 

company and added back to its Computation. Further, on the Tax Credit front, Tax Credit for 

BEAT paid by US domestic company shall not be available to ICo since it is applied to US 

Related party and no direct credit is available for it in the residence jurisdiction.  

There may be ways to circumvent BEAT (following corroboration from a US Tax Expert) 

wherein the foreign affiliate (not treated as a domestic company in US) may enter into 

transactions rather than US entity entering into such transactions, however, again the motive 

of these provisions do not seem to outright discriminate excessive payments and thereby 

lowering the US tax base but instead to protect the US tax base. It operates in tandem with 

the new interest deduction limitations and disallowance wherein hybrid structures are used. 
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PART II: ARTICLE 26 OF THE INDIA-US DTAA (NON-DISCRIMINATION) 

Article 26(3) of the India-US DTAA states: 

 

“3. Except where the provisions of paragraph 1 of article 9 (Associated Enterprises), 

paragraph 7 of article 11 (Interest), or paragraph 8 of article 12 (Royalties and Fees 

for Included Services) apply, interest, royalties, and other disbursements paid by a 

resident of a Contracting State to a resident of the other Contracting State shall, for 

the purposes of determining the taxable profits of the first-mentioned resident, be 

deductible under the same conditions as if they had been paid to a resident of the 

first-mentioned State.”  

 

On a bare reading of the Article following emanate, firstly, consideration flowing from the 

payer in one Contracting State to the payee in another Contracting State should be in the form 

of either interest or royalty or other disbursements. Secondly, for the purposes of 

computation, viz., determining taxable profits deductibility should be under same conditions 

as if it was paid to resident of that Contracting State itself. Prima-facie BEAT levied by a US 

Company should arguably form part of the definition of ‘Tax’ as envisaged by the India-US 

DTAA since ‘Tax’ is defined as ‘Federal Income tax’ imposed by the IRC and therefore 

amenable to the Non Discrimination Article. BEAT in so far as imposes a new levy on 

payments to non-residents discriminates deductibility between residents and non-residents 

which is violative of the Article 26(3) of the India-US DTAA. 

The principles of non-discrimination have been laid down precisely in the case of Rolls Royce 

Industrial Power Limited v. ACIT
7
 which held that in order to attract the nondiscrimination 

clause it must be shown that - firstly,  the non-resident company is taxed in a manner that is 

more burdensome vis-à-vis the Indian company
8
; and secondly, the resident company being 

compared to must be in an identical business as the non-resident company
9
. Two prominent 

questions to be examined in this regard are - When it be construed that a provision of law 

differentiates between two groups in the sense as provided above? And secondly, when would 

such differentiation amount to discrimination? Differentiation will amounts to discrimination 

in tax treatment of persons when such differentiation arises on account of “unreasonable, 

                                                
7
 Industrial Power Limited v. ACIT, 2010-TII-139-ITAT-DEL-INTL  

8
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9
 Universities Superannuation Scheme Ltd. In re, [2005] 275 ITR 434 (AAR)  
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arbitrary or irrelevant” reasons and which results in less favorable treatment on a 

comparison.
10

  

My reliance on the OECD Model Tax Convention Commentary
11

 (hereinafter ‘MTC 

Commentary’) and the Model Tax Convention
12

 (hereinafter ‘MTC’) while focussing on 

Article 24 [Non-Discrimination] is two pronged. First, Article 24(1) which gives provides for 

treatment to nationals of that other Contracting State in the same circumstances and should 

not be more more burdensome than the taxation and connected requirements to which 

nationals of residence Contracting State bear and Second, Article 24(4) which deals with 

deductibility to the effect that “for the purpose of determining the taxable profits of such 

enterprise, be deductible under the same conditions as if they had been paid to a resident of 

the first-mentioned State.
13

” Since these conditions are similar to the one found under the 

India-US DTAA to such extent these should be read harmoniously
14

. 

Klaus Vogel’s commentary on Double Taxation Conventions
15

 supports the aforementioned 

proposition to the effect that ‘in the same circumstances’ means ‘in substantially identical 

circumstances in all other areas except nationality’, however, the MTC Commentary is very 

clear and restrictive in this regard that ‘similar circumstance’ ipse dixit establish that a 

taxpayer who is a resident of a Contracting State and one who is not a resident of that State 

are not in the same circumstances
16

. However, where the MTC states that there shall not be 

burdensome requirement connected to taxation imposed on the resident of the other 

Contracting State the MTC Commentary states that such requirement include both the basis 

of charge and the method of assessment
17

. This is significant since BEAT alters the very 

method of computation and disallows (under certain conditions) payments to persons in treaty 

countries. 

                                                
10
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(1993) 357 
11

 OECD, OECD Model Tax Convention Commentary, http://www.oecd.org/berlin/publikationen/43324465.pdf, 
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 Article 24(3), Model Tax Convention, id. 
14
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16

 Para 7, page 333, supra note 2 
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 Para 15, page 335, Id. 
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On the second prong concerning deductibility
18

, the OECD MTC states unambiguously that 

the intention behind insertion of this Article is to restrict the practice of certain countries that 

disallow payments in the nature of royalty, interest where the recipient is a resident of the 

other Contracting State but such deduction is available to resident. BEAT to this extent is 

squarely covered under this provision. 

PART III: ANALYSIS OF ANALOGOUS PROVISIONS OF INDIAN INCOME-TAX ACT, 1961 

Various provisions in the IT Act appear to be prima-facie violative of Article 26 of India-US 

DTAA as discussed above. Section(s) 40(a)(i) and Section 94B of the IT Act and 

Equalization levy come straight to mind when thinking of analogous provisions that prima-

facie are against the non-discrimination benchmark as provided for in Article 26 of the India-

US DTAA. Hon’ble High Court of Delhi in CIT v. Herbalife International India (P.) Ltd.
19

 

has upheld the contention of the assessee that subject to Article 26(3) of the India-US DTAA, 

disallowance u/s 40(a)(ia) of the IT Act has no force since it discriminates on deductions 

based on the category of the taxpayer, viz., resident vis-à-vis non-resident. 

The Hon’ble Supreme Court of India in Union of India v. Nitdip Textile Processors (P.) Ltd.
20

 

while testing the vires of amnesty scheme against Article 14 of the Constitution of India held 

that "Discrimination resulting from fortuitous circumstances arising out of particular 

situations, in which some of the taxpayers find themselves, is not hit by Article 14 if the 

legislation, as such is of general application and does not single them out for harsh 

treatment. Advantages or disadvantages to individual assessee are accidental and inevitable 

and are inherent in every taxing Statute, as it has to draw a line somewhere and some cases 

necessarily fall on the other side of the line."  While the parameters of Article 14 of the 

Indian Constitution are not identical to Article 26 to the DTAA it serves as a guiding 

principle to examine the condition of whether or not a provision may be ‘burdensome’ or not.  

In Mitsubishi Corporation India (P.) Ltd v. Dy. CIT
21

 the Delhi Bench of the Income-tax 

Appellate Tribunal (hereinafter ‘ITAT’) held that no disallowance under section 40(a)(i) of 

the Act shall be made if payments are taken into account by the non-resident recipient in its 

Computation, taxes on such income are paid and income-tax return has been filed by such 

                                                
18

 Para 73, page 349, id.  
19
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20
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recipient, in view of non-discrimination clause in the India-Japan DTAA. The Tribunal 

remarked that different tax treatment to non-residents per se is enough to invoke the non-

discrimination clause in the relevant DTAA 

In the case of Bank of America v. Dy. CIT
22

, the Mumbai bench of the ITAT held if the 

DTAA between the relevant Contracting States restricts the rate of tax chargeable in case of a 

company resident in either of the Contracting State, then full effect would be given to the 

relevant DTAA over and above the domestic tax law. However, in the case of Chohung Bank 

v. Dy. CIT (International Taxation)
23

 the assessee was a Korean bank having a branch in 

India. The assessee contended that the tax rate applicable to a domestic company was 35% 

whereas the assessee income was chargeable to tax at the rate of 48%. Assessee sought the 

benefit of non-discrimination clause provided under the India-Korea Treaty however, the 

Hon’ble ITAT observed that the DTAA does not prevail over the Finance Act. Section 90 of 

the IT Act does not provide for the same and therefore tax rates as applicable to the domestic 

companies may not be applicable to non-residents through the non-discrimination clause.  

As regards the Equalization levy came on the Statue book via Finance Act, 2016 and forms 

Chapter - VIII of the same. While it may be argued that Equalization levy is a tax on income 

it could be covered under the ambit of Section 90(1)(b) of the IT Act - which seeks to avoid 

double taxation of the same income. The Revenue may argue that it’s not paid by the Non-

Resident and therefore has no impact on such Non-Resident since even if the Resident fails to 

deduct the levy, he is still liable to pay the same and these provisions are not in the nature of 

indirect withholding taxes. Therefore arguments exists on both side in relation these apparent 

discrimination between residents and non-residents. 

PART IV: CONCLUSION AND WAY FORWARD 

While this remains an academic exercise trying to ascertain apparent discrimination in the 

law of a treaty partner and benchmarking the same on the lines of the jurisprudence 

developed in the other Contracting State, it nevertheless is an endeavour in value addition 

since International tax is a melting pot wherein domestic laws of two Contracting States 

interact [MLI’s will further add to the blend] along with a predefined allocation of rights in 

form of a Tax Treaty and both (should) share commonality in development of jurisprudence 

surrounding the clauses of the said Treaty. Equality of treatment - in letter and in spirit. 

                                                
22
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While measures such as BEAT, Equalization levy, UK’s Diverted Profit Tax or even to some 

extent State-aid cases remain unilateral acts of the individual sovereign states, where the 

jurisprudence is increasingly shifting from double non-taxation to seemingly double taxation 

without any care for the taxpayer, these individual acts still need to be confined within the 

contours of the respective Tax Treaties. These provisions are being introduced increasingly 

world over without providing Credit in the other Contracting State or even without 

appreciating the economic harshness of some of these provisions.  While arguments exists on 

both sides of the bench on the ‘discrimination’ meted out by the BEAT provisions to the 

residents of the other Contracting State these would require to be judicially tested in the US 

and following the aforementioned reasoning they may not stand the test of Article 26 and fall 

within the purview of ‘non-discrimination’ clause as envisaged in the Tax Treaty. 

Further while I am no advocate for the status-quo however, the base erosion provisions need 

to be thoughtfully drafted taking in consensus of a large number of States, like the ongoing 

MLI discussions, since the agenda of ‘extracting fair share of tax’ truly belongs to the BEPS 

Project and unilateral acts such as BEAT will only skew the progress that we have made 

through the BEPS Project. 

[Disclaimer: This article only expresses the personal views of the author. This paper is 

written for academic discussion and is not intended to be used as professional advice.] 

 


